
Opposition to SF 745, Immunity for Long-Term Care Providers

Elder Voice Family Advocates opposes SF 745, which would grant immunity to long-term
care (LTC) providers and other health care providers and professionals. While, many good
facilities have met the pandemic challenge and are giving good care, there are others who
choose not to follow the federal and MN Department of Health (MDH) guidelines.

Our organization was established because many residents and families experienced
significant neglect, abuse and exploitation. We work to raise the voice of the residents and
families and pursue improved care in the long-term care facilities throughout the state. Our
members and supporters come from every corner of Minnesota.

Few have pursued legal remedy because the legal playing field is heavily weighted in the
favor of the LTC providers and is often the last resort for most residents and families

Pursuing Legal Recourse is Very Challenging. It is not easy to pursue legal recourse
with significant barriers to accessing the courts as well as financial burden on the
families. This is an avenue that is most often one of last resort.

Current Law Protects Good LTC Providers. Many LTC providers have adapted
effectively to the pandemic and have implemented sound standards of care. A
professional standard of care needs to be established by expert testimony in civil claims,
including claims brought during the time of COVID. Standard of care and breach claims
must be supported by expert testimony of professionals in a similar field, before a civil
claim can even be started. Such standard of care takes into account limitations and
adverse working conditions during the pandemic and is based on similar providers
during the time of COVID, as well as federal and state law and regulations during the
pandemic. In short, the inability to even bring a claim based on the standard of care is
supported by current law.

Granting Immunity Would Eliminate One of the Last Remaining Protections. This
would leave residents in LTC and their families with few, if any, accountability for the
suffering the LTC facility caused. It would also be a significant disincentive for subpar
LTC providers to provide quality care, as many of their peers have managed to do during
this pandemic.

LTC Providers Operate Under Very Different Parameters. LTC is the home for many



residents, not a temporary medical treatment facility. Also, unlike a hospital or clinic, LTC
providers use many unlicensed personnel who operate under the supervision of a
licensed professional, such as an RN. This creates more possibilities for care plans not
being followed, errors, lapses in training and oversight to occur, etc. This bill would
create a pathway for those choosing to engage in low standards of care, to avoid
accountability and give no incentive to improve their care practices.

Residents of LTC have had few normal safeguards in place during the pandemic, which
would have offered protections and curbed poor care practices, whether be it COVID related,
ongoing poor care practices or other causes for harm.

1. Significantly Reduced Regulatory Oversight
 MDH has redeployed many of their staff (Commissioner Malcom reported 90% were

redeployed in the first months of the pandemic) and substantially reduced surveys
and investigation of complaints.

 The Ombudsman Office for Long Term Care was prevented from entering a facility
for most of 2020 and unable to do any on-site investigation and intervention.

 The Medical Examiners Office is investigating only a fraction of suspicious, unusual
and sudden deaths. Their work load during the pandemic is reducing on-site
investigations.

 Death certificates have been very incomplete and often inaccurate, further reducing
accountability.

 CMS waived a series of federal nursing home regulations during the pandemic
(including in areas such as nursing documentation directly relevant to the ability
of families to hold providers accountable).

2. Family Members Banned from Visiting, Helping and Using Cameras
 Most LTC providers prohibited any family or others to enter the facility, continue

helping with the care needs and monitoring the care being given.
 Installing cameras and other video communications equipment by the families was

limited, further impacting their ability to monitor and alert the facility if there are
problems that need to be addressed.

 Fear of retaliation by the facility has increased causing residents and families to not
report abuse and neglect. The balance of power is significantly weighted in the favor
of the facility.

3. Staffing Levels Are Decreasing
Dangerously low staffing levels were found in many studies prior to the pandemic and have
significantly worsened during the pandemic. Extensive review of the research literature by
Harrington and colleagues (2016) found that half of nursing homes were understaffed and
one-quarter were dangerously understaffed.

Harvard professor David Grabowski who said that in Assisted Living Residences have “far
less staffing and many of the residents are just as sick” compared to nursing homes.



 LTC offers low wages, benefits and few have offered to increase wages or provide
hazard pay.

 Low staffing stretched the capabilities of nurses to assess health conditions and
detect and address mistreatment. The direct care staff were being required to care
for more residents than there was time, causing serious neglect in many cases.

There are a substantial number of nursing homes that have a history of poor care and
have been cited for violations of federal infection control regulations for years prior to the
pandemic (GAO report, 2020). There are LTC facilities in Minnesota that have had up to
100 residents die of COVID-19 alone. Can we with good conscious give legal immunity to
providers such as these?

Over 4,000 residents in Minnesota LTC have died of COVID-19, often alone and enduring
heartbreaking suffering. This is nearly 63% of all the deaths in the state and according to
Kaiser Family Foundation, Minnesota was the 3rd highest in the country for COVID-19
deaths.

Other states that have passed immunity laws are beginning to regret that move. New York is
one example. They have found that some for-profit nursing homes had a financial incentive to
accept COVID-19 patients, while not providing adequate care because they had immunity
protection. We are seeing examples of the same practice in Minnesota.

Granting immunity puts the care of the residents secondary, and actually sanctions
substandard care and encourages disregard for the federal and state guidelines and
regulatory requirements.

The resident and family members of Elder Voice Family Advocates ask that LTC providers
not be given legal immunity. Please make the protection of the residents the highest priority.
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